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GR CASE NO: 271/2008 

PROSECUTOR: STATE OF ASSAM 
ACCUSED PERSON: SRI PRABHAT CHANDRA NATH 

 

 

 
TYPED BY ME: MRS M SARMAH, AJS 

                          JMFC, TEZPUR 

DISTRICT: SONITPUR 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR 

 

 

GR CASE NO 271/2008 

(Arising out of Thelamara PS Case No 14/2008) 

U/S 409 IPC 

 

 

PROSECUTOR: STATE OF ASSAM 

 

VERSUS 

 

   ACCUSED: SRI PRABHAT NATH 

              S/ O LT KAMAL CHANDRA NATH  

        R/O JOHAMARI, THELAMARA       

 

 

PRESENT:  Mrs Meenakshi Sarmah, AJS 

                  Judicial Magistrate First Class, Tezpur 

 

APPEARED: 

ADVOCATE FOR THE PROSECUTION: SRI J ADHIKARI, Asst PP 
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ADVOCATE FOR THE ACCUSED: SRI G BORAH & ANR 

CHARGE FRAMED ON: 6/1/2015 

EVIDENCE RECORDED ON: 1/04/2015, 18/04/2015, 20/05/2015,  

     5/06/2015 & 19/4/2016 

ARGUMENT HEARD ON: 16/6/2016 & 29/6/2016 

JUDGMENT HEARD ON: 5/7/2016 

  

J U D G M E N T 

 

1. The prosecution in this case was set in motion by lodging of an ejahar with the 

Officer in Charge of the Thelamara Police Station on 26/2/2008 by Sri Manish 

Kumar (hereinafter referred as informant) to the effect that Sri Prabhat 

Chandra Nath (hereinafter referred to as accused person) had been 

working as BPM, Johamari B.O during period 16/12/1998-4/8/2007 and during 

this period he had misappropriated sum of Rs 60,000/- from the said post 

office.  

 

2. The police upon receipt of the ejahar registered Thelamara Police Station case 

no: 14/2008 under section 406/409 of the Indian Penal Code (IPC) and started 

the investigation of the case. The I/O then visited the place of occurrence, 

recorded the statement of the witnesses, and prepared the sketch map. Upon 

completion of the investigation, the police submitted chargesheet against the 

accused person Sri Prabhat Chandra Nath under section 406/409 IPC.  

 

3. The accused person was called upon to enter trial and accordingly the said 

accused person appeared and the copies of the relevant documents were 

furnished to him. Thereafter after hearing the learned Counsels for both the 
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sides at length the formal charge under section 409 IPC was framed against 

the accused person and the same was read over and explained to him, to 

which he pleaded not guilty and claimed to be tried.  

 

4. The prosecution in support of its case examined as many as seven witnesses 

and exhibited six documents in support of their case.  

 

5.  Since there were incriminating materials against the accused person, he was 

examined under section 313 CrPC. The defence case is of total denial as 

evident from the statement of the accused recorded under section 313 CrPC. 

The accused side declined to adduce any evidence in support of their case. 

 

6. Upon the case set up by the prosecution I have framed the following point for 

determination in this case in order to arrive at a definite finding as regards the 

matter in dispute- 

 

 

(i.) Whether the accused person being a public servant 

committed criminal breach of trust by misappropriating 

Rs 60,000/- from the deposits of the RD/SB account of 

the depositors of the Johomari Post Office which were 

entrusted with him during 16/12/1998-4/8/2007 and 

thereby committed offence under section 409 IPC? 

 

 

7. The Learned Counsel of the accused person had submitted that since there are 

no materials against the accused person, the accused person is liable to be 

acquitted. The Learned Counsel of the accused person further submitted that 
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the prosecution side had also failed to prove the guilt of the accused person 

beyond all reasonable doubt.  

 

DISCUSSION, DECISION AND REASONS 

THEREOF: 

 

8. Now let me discuss the materials on record and try to arrive at a definite 

finding as regards the points for determination. 

 

9. PW 1, Sri Bipul Kumar Nath (hereinafter referred to as PW 1) had 

stated in his evidence that in the year 2006-07 had a RD account in the name 

of his sister, Pushpalata Devi at Johamari Sub post office. He has heard that 

there was some misappropriation n in the RD account of the said Post office. 

However he do not know anything firmly about the incident. He used to deposit 

Rs 50/- per month in the RD account of his sister. The said witness was 

declared hostile by the prosecution.  

 

10. In his cross examination by defence PW 1 had deposed that he does not 

have account in his name in the said post office. The account was in the name 

of his sister Puspalata Devi. I do not know anything about the alleged 

misappropriation. I have only heard about it.  

 

11. PW 2, Sri Jugen Nath (hereinafter referred to as PW 2) has stated in his 

evidence that there was some misappropriation in the Johamari post office 

where he had kept some money say about Rs 300 per month. He were then 

asked to submit his pass book. He has heard that there was some 

misappropriation of money kept in the post office by the office. After the 

alleged incident of misappropriation, he got back his money after one year. 
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12. In this cross examination PW 2 had stated that he had an account in the 

post office but he does not remember the account no and the kind of account 

whether savings or current. He had submitted the passbook when the officials 

asked him to submit the same. However he has no personal knowledge 

whether there was misappropriation in his account or not. He used to deposit 

the money in the post office and an entry was made against the said deposit 

and a slip was also given. He has got back his money along with interest.  

 

13. PW 3, Sri Dipankar Dey (hereinafter referred to as PW 3) had stated in 

his evidence he had kept money of Rs 100 /- per month in the Johamari post 

office. Thereafter some matter happened and he was called in the post office 

along with our passbook. Later on, he got the money which he has deposited. 

He has no personal knowledge of the alleged incident.   

 

14. In his cross-examination PW 3, has stated that the account was in his 

name. He used to deposit the money in the post office. He has deposited the 

pass book in the head office at Thelamara. The entry is made in the passbook 

whenever deposit is made. He got all his money along with interest. Nothing 

some misappropriated from his account. 

 

15. PW 4, Smt Bhugeshwar Devi (hereinafter referred to as PW 4) has said 

in her evidence that he used to make monthly deposit of Rs 500/- in the said 

account. She came to know that her money was not deposited in the account. 

Later on, she got his money.  

 

16. In her cross examination, PW 4 has stated that she does not remember 

whether she had recurring account or savings account. She does know when 

she opened her account. She does not remember when the misappropriation 
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took place.  She got her money back. She has no allegations of 

misappropriation against the accused person.  

 

17. PW 5, Sri Anil Sarma (hereinafter referred to as PW 5) has stated in his 

evidence that on receiving information in the year 2007 regarding some 

anomalies in the working of the accused, the then Branch Post Master of 

Johamari Branch post Office, Sri Manish Kr, the then Inspector of Post Office, 

visited the office of Johamari PO and detected shortage in office cash and 

some non credit in saving bank and recurring deposits. Thereafter, the 

informant carried out a thorough investigation into the cash and detected 

further non credit in several SB and RD accounts of Johamari Branch PO. All 

the related documents and the pass books were brought to the Divisional 

Office, Tezpur from where the sayings were seized by the police authorities and 

he was witness to the said seizure. He proved Exhibit 1, Exhibit 2 and Exhibit 3 

as the seizure list.  

 

18. In her cross examination PW 5 has stated that there is no document on 

record which shows that they have seized the seized documents from the 

accused only.  

 

19. PW 6, Sri Manish Kumar (hereinafter referred to as PW 6) has stated in 

his evidence that on 7/08/2007 while he was posted as Sub-divisional, 

Inspector of Post Office, Tezpur, he visited the Johamari Branch Post office, for 

the purpose of annual inspection which is a regular routine. On arrival at the 

Johamari post office he found the said post office to be closed and the people 

gathering outside the post office in huge number carrying their passbook and 

other documents. The accused on the other hand was missing from three days 

and on interrogating his wife he came to know about the same. However he 

got the keys of the office from the GDSMD, although the accused was a 
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custodian of the office keys. On inspecting the office books, he found there was 

shortage of cash as it would be according to the BO Daily account. Moreover 

no account was maintained by the accused person. In the meantime the people 

who have gathered had complained of some problem with the entry in 

passbook. Then when he have checked the passbook of the people he found 

that although entry was made in the passbook, but the amount was not 

credited in the government account. Thereafter he initiated a departmental 

proceeding against the accused person and put up before the Superintendent 

of Post Office, Tezpur division and collected all the passbook for the past 

account verification. In between he got an instruction from the higher authority 

of the Department to lodge an ejahar and accordingly he filed a case in the 

Thelamara PS by enclosing Annexure A. Police came and seized the documents 

relating to this case. He proved Exhibit 1, Exhibit 2 and Exhibit 3 as the seizure 

list, Exhibit 4 as the zimmanama and Exhibit 5 as the ejahar.  

 

20. In her cross examination PW 6 he was posted in Tezpur from 4/10/2006 to 

31/12/2009 as Sub Divisional Inspector of Post Office, Tezpur Sub-Division. On 

26/2/2008 he has lodged the ejahar. He had not mentioned the reason of delay 

in Exhibit 5 for the delay in lodging Exhibit 5 although he had gone on 

inspection on 7/8/2007. On 7/8/2007 he went for the regular visit in the 

Johamari post office although he got a tip off about the problem from the 

overseer. He got the keys of the office from GDSMD post master. He noticed 

the irregularity when he looked into the account book. He personally do not 

remember the misappropriation in each and every account. The department 

could not recover anything from the accused person.  

 

21. PW 7, Sri D N Mahanta (hereinafter referred to as PW 7) is the Investigating 

officer of this case. He proved Exhibit 2, Exhibit 3 as the seizure list and Exhibit 

6 as the chargesheet.  
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22. Before going into a detailed discussion on the evidences on record, it is 

important to discuss Section 409 IPC which states,- 

 

409. Criminal breach of trust by public servant, or by banker, 

merchant or agent – Whoever, being in any manner entrusted 

with property, or any dominion over property in his capacity of 

a public servant or in the way of his business as a banker, 

merchant, factor, broker, attorney or agent, commits criminal 

breach of trust in respect of that property, shall be punished 

with 1[imprisonment for life], or with imprisonment of either 

description for a term which may extend to ten years, and shall 

also be liable to fine.  

 

On a plain reading of the above section it has come out clear that this 

section covers dishonest misappropriation in cases where the receipt of 

property is by fraudulent or by improper means and also those wherein 

the public servant misappropriates what may have been quite properly 

and innocently received. Therefore, all that is required is what may be 

described as entrustment or requisition of possession over the property 

in the capacity of a public servant. “Entrustment” being a necessary 

part of the offence, where it is not proved, no offence arises under this 

section. In Todar Singh Premi Vs State of UP [1992 CrLJ 172 

(All)] it had been discussed that “mere proof of entries in the 

books of account , unsupported by any evidence of receipt, is 

not alone sufficient to fasten the accused with the offence of 

criminal breach of trust. If no entrustment could be proved, the 

question of this appropriation of funds does not arise.” 

Therefore it is very important to see whether in the present case there 
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is any materials on record which could go on to prove that the accused 

had been entrusted with the funds and the same been misappropriated 

by him. 

 

23.  On perusal of the entire materials on record it is seen no documentary 

evidence in support of the allegation against the accused person. In fact PW 6 

who is the informant of the case had totally remained silent about the amount 

of money misappropriated by the accused person although he had mainly 

enquired in to the matter. Rather he states that only on the instruction of 

seniors he had filed this case.  Neither the passbooks nor the other official 

registers kept for recording entry of the amount nor the slips of the deposit 

receipt maintained against those passbooks were given by the informant in 

support of this case. Moreover the informant who claims that he had made an 

enquiry in this respect had also failed to give the documents in support of his 

case on the basis of which he had to reach the conclusion that the accused was 

involved in the alleged offence.  

 

24. Further the investigating officer examined as PW 7, had also not made any 

efforts to collect any important documents in connection with this case. 

Although the investigating officer had clearly admitted in his evidence that he 

had collected the required documents pertaining to this case from the main 

office at Tezpur; but the same if so collected by the investigating officer had 

not been produced in the Court and the reason for non-production is not well 

explained by him.  

 

25. Further all the witnesses examined by the prosecution who were the account 

holder’s, had clearly stated that they used to deposit the amount against their 

account in the counter. Nowhere anyone has stated that they had given the 

said money to the accused only; therefore there is no evidence on record which 
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could directly show that any entrustment was made to the accused. All the 

witnesses have only stated that they have heard of some misappropriation in 

the Johamari Post Office accounts but nowhere anyone had uttered that the 

accused was only involved in the said misappropriation. 

 

26. Thus, on the basis of the above discussion on the materials on record, it is 

seen that there is nowhere a single implicating factor which could remotely also 

connect the accused with the offence alleged to be committed by him.  

 

27. The prosecution thus has failed to prove the charges leveled against the 

accused person Sri Prabhat Chandra Nath.  

 

28. DECISION: The prosecution has failed to prove that the accused person have 

committed the aforesaid offences of criminal breach of trust as a public servant 

at that relevant point of time as alleged in the ejahar, as such the point for 

determinations are answered in the negative, and in favour of the accused 

person. 

 

ORDER 

 

 

29. In view of the discussions made above and the decision reached in the 

foregoing points for determination it is held that the prosecution has failed to 

prove the charges against the accused person Sri Prabhat Chandra Nath ; as 

such the said accused person is acquitted from the charges under section 409 

IPC and is set at liberty.  

 

30. The bail bond of the accused person and his surety shall remain in force for six 

months from today.  
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31.  The case is disposed of on contest without cost.  

 

 

Given under my hand and seal of this court on this 5th day of July, 

2016 at Tezpur.   

 

 

 

      (Mrs Meenakshi Sarmah) 

     Judicial Magistrate First Class, 

         Sonitpur, Tezpur 
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APPENDIX 

 

PROSECUTION EXHIBITS  

1. EJAHAR 

2. SEIZURE LIST 

3. SEIZURE LIST 

4. ZIMMANAMA 

5. CHARGESHEET 

DEFENCE EXHIBITS 

NONE 

COURT EXHBITS 

NONE 

 

PROSECUTION WITNESSES: 

1.) SHRI BIPUL KUMAR NATH 

2.) SRI JUGEN NATH 

3.) SRI DIPANKAR DEY 

4.) SMT BHUGESHWARI DEVI 

5.) SRI ANIL SARMA 

6.) SRI MANISH KUMAR 

7.) SRI D N MAHANTA 

DEFENCE WITNESS 

NONE 
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COURT WITNESSES 

NONE 

 

 

 

(Mrs Meenakshi Sarmah) 

Judicial Magistrate First Class,  

Tezpur, Sonitpur. 

 


